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NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.
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STATE OF W SCONSI N : | N SUPREME COURT
El ections Board of the State of FILED
W sconsi n,
o JUL 7, 1999
Plaintiff-Appellant,
Marilyn L. Graves
V. Clerk of Supreme Court

Madison, W1

W sconsi n Manufacturers & Commerce, WMC
| ssues Mbbilization Council, Inc., ABC
Cor poration and XYZ Cor porati on,

Def endant s- Respondent s.

APPEAL from a judgnment and an order of the Crcuit Court for

Dane County, Sarah B. OBrien, GCrcuit Court Judge. Affirnmed.

11 N. PATRICK CROOKS, J. This case is before the court as
a result of the parties' joint petition to bypass pursuant to
Ws. Stat. 8§ (Rule) 809.60 (1995-96).* The issue presented is
whet her the circuit court properly dismssed the conplaint of the
El ections Board of the State of Wsconsin (the "Board") charging
the respondents with various violations of the canpaign finance
laws contained in Ws. Stat. ch. 11 followi ng the respondents'
broadcast of several advertisenents. The Board contends that
respondents are subject to ch. 11 regulation because their ads
had the "political purpose of expressly advocating"” the defeat or

re-election of the incunbent state senators and representatives

L' Al references to the Wsconsin Statutes are to the 1995-
96 version
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named in the ads. We conclude that the respondents, when they
broadcast the advertisenents, |acked fair warning that the ads
could qualify as express advocacy in Wsconsin under a context-
based approach. The Board, in effect, engaged in retroactive
rule-making in attenpting to apply such an approach.

12 Since this violation of due process%fundanental
fairness%is determnative of the issue of whether these
respondents can be prosecuted for the ads involved, there is no
need for us to decide whether the ads are express advocacy. e
therefore affirm the circuit court's dismssal of the Board's
conpl ai nt.

13 W also determine that the definition of the term
express advocacy is not limted to the specific list of "magic
wor ds" such as "vote for" or "defeat" found in Buckley footnote
52. A context-based approach to defining express advocacy my
present an attractive alternative, but we note that several
courts have rejected such an approach.? If there is to be a
further attenpt to fashion a rule governing express advocacy
advertisenments, leaving that task is appropriately left to the
| egi sl ature or the Board, consistent with this opinion.

l.

14 The respondents in this action are four Wsconsin

cor porations. Respondent WMC | ssues Mbbilization Council, Inc.

(IMC), is a non-stock, non-profit corporation which receives

2 As counsel for the respondents descriptively stated at
oral argunent, "A voyage into the question of context is not only
a swanp for the judiciary, it's a voyage w thout end." Severa
cases, set forth later in this opinion, have discussed the issue
of a context-based standard and voiced sonewhat simlar
criticism
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financial support from respondents ABC Corporation and XYZ
Corporation. To protect their privacy, |IMC has refused to nane
ABC and XYZ. Respondent W sconsin Mnufacturers & Conmerce, a

non-profit corporation, also provides financial support to |IMC

15 The Board is the state agency responsible for the
adm nistration of the canpaign finance laws in Ws. Stat. ch. 11
and other laws related to elections and canpaigns. See Ws.
Stat. 88 5.05(1), 15.61. In the event of a ch. 11 violation
involving a statewi de election or the filing of a required report
or statenent, the Board may bring a civil forfeiture action under
Ws. Stat. 8§ 11.60. 8§ 5.05(1)(c). The Board may seek injunctive
or other relief to enforce I|aws governing elections and
canpaigns. 8 5.05(1)(d). The Board also has the power to enact
rules pursuant to Ws. Stat. ch. 227 to interpret and adm nister
the el ection and canpaign laws. See § 5.05(1)(f).

16 In late October, 1996, |IMC produced advertisenents
referring to six incunbent state l|legislators who were hoping to
be re-elected in the Novenber 5, 1996, general election. Each ad
described a legislator's vote on specific issues and encouraged
viewers or listeners to call the legislator to express approva

or disapproval of the legislator's position.® The ads aired on

® Following is the full text of the advertisenents:

[1] State Senator Lynn Adelman is standing in the way
of reform Voting against curbs on frivolous |awsuits
that cost M| waukee jobs. Wat's worse, Adel man's made
a career of putting the rights of crimnals ahead of
the rights of wvictins: Voting to deny enployers the
right to keep convicted felons out of the workplace.
That's wrong. That's |iberal. But that's Lynn
Adel man. Call Lynn Adel man. Tell him honest working
peopl e have rights, too.
3
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[2] You-nmake-the-call! Senator Chuck Chvala voted to
i ncrease incone taxes, sales taxes, and capital gains
taxes by over a billion dollars. Then he voted agai nst
the largest property tax cut in Wsconsin history. |Is
he: "A " Aliberal? "B," A big spender? "C " Qut of
touch? O "D," Al of the above? If you said "D' all

of the above, you nmade the right call! Make anot her
right call to Chuck Chvala . . . He never net a tax he
didn't hike.

[ 3] The following nessage is paid for by WMC I|ssues
Mobi lization Council, Inc. --- Businesses working in
the public interest. There's still one team in
W sconsin with a perfect record. It's the tax team of

State Representatives Dave Plonbon and M ke W/ der.
They agree on nost everything, voting with the Mudison
liberals nearly 100% of the tine. In the State
Assenbly, Plonbon and WIder voted against cutting
property taxes for Chippewa Vall ey honeowners. Working
toget her, they voted agai nst spending controls on | ocal
gover nnment . Pl ombon and W/ der even voted against
mllions in additional state aid for Chippewa Valley
school s. State Representatives Dave Plonbon and M ke
Wl der. The tax team of the Chippewa Vall ey. Li bera
on taxes and spendi ng. Wong on educati on. If you
don't like the way the tax team is playing with your
money, call them at 1-800-362-9472. Tell them Chi ppewa
Val | ey honeowners deserve |ower taxes and our Kkids
deserve better school s.

[ 4] Representative Dave Plonbon voted against the
| argest property tax cut in Wsconsin history. Mor e
than 15% for the average Chippewa Valley honeowner
Then Plonbon voted against an additional 21 mllion
dollars in state aid for schools right in his own
district. Dave Plonbon. Less noney for our children

Hi gher taxes for us. Call Dave Plonbon today.
Because if he's consistently voting against the
Chi ppewa Vall ey, just who is he voting for?

[ 5] State Representative Mke WIlder has a problem
with taxes. He doesn't like to . . . cut them \Wen
it cane to a 14% cut in property taxes for the average
Chi ppewa Val |l ey honeowners, M ke WIlder said "No." And
when it canme to an additional 33 mllion dollars in
state aid for schools right in his own district, Mke
Wl der turned his back on us again. Gve Mke WIlder a
call. Tell him you ve got a problem with high taxes,
t 0o.

[ 6] What has Gary Drzew ecki done for Northeast
W sconsi n? Homeowners wi Il see their property taxes

4
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tel evision and/or radio stations in the relevant state senate and
assenbly districts.

17 The | egi sl ators featured by t he ads filed
adm ni strative conplaints wth the Board against | MC, contending
that the advertisenents subjected IMC to regulation under Ws.
Stat. ch. 11. Wen the Board did not imediately address their
conplaints, the legislators sought injunctive relief under Ws.
Stat. 8 11.66 in circuit courts around the state. On Cctober 31,
1996, the Dane County Circuit Court ordered a tenporary
injunction restraining | MC from broadcasting its advertisenents.

The circuit courts involved in the related suits swftly did the
sane. IMC filed an enmergency petition for a supervisory wit
with the court of appeals. The court of appeals granted the wit
in part and denied it in part, leaving the injunctions in place.

18 On March 14, 1997, the Board issued its order regarding
the legislators' adm nistrative conplaints. The Board found that

| MC had engaged in express advocacy and ordered IMC to conply

cut by an average of 11.5% Qur children's schools wll

receive mllions in additional state aid. And
taxpayers wll get spending controls on |ocal
gover nment . Lower taxes, less spending, Dbetter
school s. It's a record we can all be proud of. Call

Gary Drzew ecki and tell himthanks.

[ 7] This year, Wsconsin honmeowners received their
property taxes cut by alnmost 17% No thanks to Senator
Alice Causing. She voted against the | argest property
tax cut in Wsconsin history. Then C ausing voted
agai nst an additional 36 mllion dollars for schools --
right in her own district. Alice Causing. Liberal on
Taxes . . . Wong on education. Call Senator d ausing.
Tell her to stop voting with those Madison |iberals.

Conpl ., Attach. 1-7.
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with the provisions of Ws. Stat. ch. 11 by April 15, 1997.
Specifically, the Board ordered IMC to file a canpaign
registration statenent and a canpaign finance report detailing
all contributions nade or received, and all disbursenents nade or
obligations incurred, during 1996.

19 | MC refused to conply with the Board's order. The
Board responded by filing the present action in Dane County
Crcuit Court on June 26, 1997. In its conplaint, the Board
alleged that IMC s advertisenents had the "political purpose of
expressly advocating" defeat or re-election of the naned
| egi slators. Therefore, the Board asserted, the four respondents
(collectively, "WMC') were subject to various regul ations under
t he canpaign finance |laws. The Board alleged that WMC failed to
conply with the Mrch 14, 1997, order* and had violated
W sconsin's canpaign finance laws by: (1) failing to register in
violation of Ws. Stat. § 11.05(1);°> (2) failing to file

financial reports regarding contributions in violation of Ws.

“ Like the circuit court, we are unable to discern fromthe
allegations in the conplaint which of the four respondents the
Board deens responsible for failing to conply with its March 14,
1997, order. Although the conplaint alleges that all respondents
failed to conply with the order by filing the required reports,
it also states sonewhat inconsistently that its order was issued
only agai nst respondent |MC. See Conpl. 9161-65; Decision and
Order at 6 n. 3.

> Ws. Stat. § 11.05(1) provides:

Regi stration of political committees, groups and

i ndi vi dual s. (1D COW TTEES AND GROUPS. . . . [E]very
commttee other than a personal canpaign conmmttee .
which nmakes or accepts contributions, i ncurs

obligations or mekes disbursenents in a cal endar year
in an aggregate anmount in excess of $25 shall file a
statenent with the appropriate filing officer giving
the information required by sub. (3).

6
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Stat. § 11.06(1)(a);® (3) failing to file financial reports
required by Ws. Stat. 8§ 11.20(1) and (2);’ and (4) making
contributions and/or disbursenents for purposes unrelated to a
referendum in violation of Ws. Stat. § 11.38(1).%® The Board
sought per diem civil forfeitures as provided in Ws. Stat.
88 11.60 and 11.38(4), costs, and an injunction requiring WWC to

conply with the applicable statutory provisions.

® Ws. Stat. § 11.06(1) states:

Fi nanci al report information; application; funding
pr ocedure. (1) CONTENTS OF REPORT. . . . [E]ach
regi strant under s. 11.05 shall make full reports, upon
a form prescribed by the board and signed by the

appropriate individual under sub. (5), of al |
contributions received, contributions or disbursenents
made, and obligations incurred. Each report shal

contain the follow ng information .

(a) An itemzed statenent giving the date, ful
name and street address of each contributor who has
made a contribution in excess of $20 .

" Ws. Stat. § 11.20 provides:

Filing requirenents. (1) Al reports required by s.
11.06 which relate to activities which pronote or
oppose candi dates for state office . . . shall be filed
with the board.

(2) Preprimary and preelection reports under s.
11.06(1) shall be received by the appropriate filing
officer no earlier than 14 days and no later than 8
days preceding the primary and the el ection.

8 Ws. Stat. § 11.38 provides:

Contributions and disbursenents by corporations and

cooperati ves. (1D (a) 1. No foreign or donestic
corporation .. my nmake any contribution or
di sbur senent, directly or indirectly, ei t her

i ndependent |y or t hr ough any political party,
commttee, group, candidate or individual for any
purpose other than to pronote or defeat a referendum.
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110 WMC noved to dism ss the Board's conplaint for failure

to state a claim upon which relief can be granted. On January
16, 1998, the Dane County Crcuit Court, Judge Sarah B. O Brien
presiding, granted WMC' s notion. In a 29-page decision, the
court determned that the Board could adopt a definition of
express advocacy other than the one set forth by the United

States Suprene Court in Buckley v. Valeo, 424 U S. 1 (1976) (per

curiam), as long as that definition nmet the requirenents of the
Fi rst and Fourteenth  Amendnents to the United States
Consti tution. According to the court, the standard for express
advocacy urged by the Board was a case-by-case determ nation

based on the five-factor test of Crawford v. Whittow 123 Ws. 2d

174, 183, 366 N.W2d 155 (Ct. App. 1985),° and could not fairly
be applied to WMC because the Board had not previously published
or formally adopted it. Further, the court reasoned, the Board's
standard was unconstitutionally vague and was not sufficiently
narrow to serve conpelling governnental interests. Based on its
conclusions, the court dismssed the Board's conplaint wth
prej udi ce.
.

11 Wt apply a de novo standard when reviewing a circuit

court's dismssal of a conplaint for failure to state a claim

Hermann v. Town of Del avan, 215 Ws. 2d 370, 378, 572 N W2d 855

°In Crawford v. Wittow, 123 Ws. 2d 174, 183, 366 N W2d
155 (C&t. App. 1985), the court of appeals adopted the Board's
five-factor test for determning whether an act was for
"political purposes"” under Ws. Stat. § 11.01(16). The court
stated that the followi ng factors should be considered: "(1) the
distributor's intentions as to political office; (2) the content
of the materials; (3) the manner of distribution; (4) the pattern
and frequency of distribution; and (5) the value of the
distributed materials.” Crawford, 123 Ws. 2d at 183.

8
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(1998); watts v. Watts, 137 Ws. 2d 506, 512, 405 N.w2d 305

(1987). In our review, we nust accept as true all facts in the
conplaint and all reasonable inferences which may be drawn from

t hem Watts, 137 Ws. 2d at 512. See Hermann, 215 Ws. 2d at

378. Dismssal is proper only when it is clear that the
plaintiff would not be entitled to relief under any facts which
could be proved. Hermann, 215 Ws. 2d at 378; Watts, 137 Ws. 2d
at 512; Crawford, 123 Ws. 2d at 178.

12 In its conplaint, the Board alleges that WMC i s subj ect
to regulation because its ads had the "political purpose of
expressly advocating the defeat" or re-election of the featured
| egi slators. Under Ws. Stat. 8§ 11.01(16)(a)l, "[t]he making of
a conmuni cation which expressly advocates the election, defeat,
recall or retention of a clearly identified candidate . . ." is
an act for "political purposes.” A paynent made for "politica
pur poses” may qualify as a "contribution" under 8 11.01(6)(a)l or
a "disbursenent” under § 11.01(7)(a)1.'® It is the respondents’
contributions and/or disbursenents that the Board asserts
triggered the sections of ch. 11 allegedly violated by WL
Accordingly, whether the Board's conplaint has stated a claim
upon which relief can be granted would seem to depend upon
whet her WMC s advertisenents constitute express advocacy as

provided in 8§ 11.01(16)(a)1.

0 “Di sbursement” is defined by Ws. Stat. § 11.01(7)(a)l to
mean “[a] purchase, paynment, distribution, |oan, advance, deposit

or gift of noney or anything of value . . . made for political
purposes.” Simlarly, 8 11.01(6)(a)l defines a “contribution” as
“[a] gift, subscription, |oan, advance, or deposit of noney or
any thing of value . . . made for political purposes ”

Section 11.01(6)(a)4 states that “[a] transfer of funds Betﬁeén
candi dates, conmittees, individuals or groups subject to a filing
requi renment under this chapter” is also a “contribution.”

9
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13 Statutory interpretation is a question of |aw which
this court reviews de novo, although we are benefited in this

case by the analysis of the circuit court. See Peters v. Menard,

Inc., 224 Ws. 2d 174, 184, 589 N.W2d 395 (1999); Forest County

v. (Goode, 219 Ws. 2d 655, 663, 579 N.W2d 715 (1998). The main
goal of statutory interpretation IS to det erm ne t he

| egislature’s intent. Goode, 219 Ws. 2d at 663; UFE Inc. .

LIRC, 201 Ws. 2d 274, 281, 548 N.W2d 57 (1996). Qur first step
is to examne the plain |anguage of the statute. Peters, 224
Ws. 2d at 184; Goode, 219 Ws. 2d at 663. |If the |anguage is
susceptible to only one neaning, we adopt that neaning and our
anal ysis ends. (Goode, 219 Ws. 2d at 663; UFE, 201 Ws. 2d at
281-82. If, on the other hand, reasonable mnds could interpret
the statutory |anguage to nean nore than one thing, the statute
is anmbiguous and we |ook to other sources to decipher the
| egi sl ature's intended neaning. Peters, 224 Ws. 2d at 184-85.
14 Express advocacy is not defined in the Wsconsin
Statutes. The neaning of the term has not been clarified in any
publ i shed Wsconsin case, and the Board has not published a
definition of express advocacy.' W turn, therefore, to other

sources for aid in interpreting the term

1 The Board's corresponding administrative regul ation, |ike
Ws. Stat. 8§ 11.01(16)(a)l, refers to express advocacy w thout
defining it. Ws. Admn. Code EIBd § 1.28 (Apr., 1998) provides
in pertinent part:

(1) Definitions. As used in this rule:

(b) "Contributions for political purposes” neans
contributions nade to 1) a candidate, or 2) a political
commttee or 3) an individual who . . . nmakes
di sbursenents for the purpose of expressly advocating
the election or defeat of an identified candi date.

10
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15 The express advocacy | anguage was added to Ws. Stat.
ch. 11 after the United States Suprene Court handed down its

decision in Buckley v. Valeo, 424 U S. 1 (1976) (per curiam.?™

See § 27, ch. 328, Laws of 1979. In Buckley, the Court discussed
the constitutionality of several provisions of the Federal
El ecti on Canpaign Act of 1971 ("FECA').'® Buckley, 424 U.S. at
6. The Court enphasized that protection of political speech lies
at the heart of the First Amendnent, stating, "Di scussion of
public issues and debate on the qualifications of candidates are
integral to the operation of the system of governnent established

by our Constitution. The First Amendnent affords the broadest

(2) Individuals ot her t han candi dat es and
commttees other than political commttees are subject
to the applicable disclosure-related and recordkeepi ng-
related requirenents of ch. 11, Stats., only when they:

(a) Make contributions for political purposes, or

(c) Make expenditures for the purpose of
expressly advocating the election or defeat of an
identified candidate.

2 Simlarly, Ws. Admin. Code EIBd § 1.28 (Apr., 1998) was
created by an energency rule pronul gated after Buckley. See Ws.
Adm n. Code EIBd § 1.28 (Jan., 1977). See also 65 Op. Att'y Gen.
145, 152, 154 (1976) (advising the Board to enact energency rules
adopting a narrow interpretation, consistent with Buckley, of the
political activity regulated by certain sections of Ws. Stat
ch. 11).

' The Court in Buckley v. Valeo, 424 US. 1 (1976) (per

curian) actually considered the FECA as anended in 1974. See
Buckl ey, 424 U.S. at 6 n.1. The relevant portions of the FECA
are set forth in the Appendix to the Buckley opinion. See

Buckl ey, 424 U.S. at 144-235.
11



No. 98- 0596

protection to such political expression. . . ."' Buckley, 424
U S at 14.

116 The Court explained in Buckley that the First Amendnent
right of association is closely related to the right of free
speech. Buckley, 424 U. S. at 15. "[E]ffective advocacy of both
public and private points of view, particularly controversial
ones, is undeniably enhanced by group association.” 1d. (quoting

NAACP v. Alabama, 357 U S. 449, 460 (1958)). The right to

associ ate includes the right to band together for the purposes of
advocating political ideas or beliefs. See id. at 15, 22. See

al so FEC v. National Conservative Political Action Commttee, 470

U S. 480, 494 (1985) [hereinafter NCPAC.
17 Based on these principles, the Court held in Buckley
that it could avoid invalidating two provisions of the FECA the

expenditure linmt in 8§ 608(e)(1)*® and the disclosure

Y The First Amendment provides, "Congress shall make no | aw

: abridging the freedom of speech . . . or the right of the

peopl e peaceably to assenble.” U S. Const. anmend. |. The First

Amendnent applies to the states through the Fourteenth Amendnent.

Mclintyre v. Chio Elections Conmm ssion, 514 U S. 334, 336 n.l1
(1995).

Free speech is also guaranteed by Art. 1, 8 3 of the
W sconsin Constitution, which provides, "Every person may freely
speak, wite and publish his sentinents on all subjects . . . and
no laws shall be passed to restrain or abridge the liberty of
speech or of the press.” Art. |, 84 of the Wsconsin
Constitution addresses free association: "The right of the

peopl e peaceably to assenble, to consult for the common good, and
to petition the governnent, or any departnent thereof, shall
never be abridged."

15 Section 608(e)(1) limted expenditures "relative to a
clearly identified candidate" to $1,000 per year. Buckl ey, 424
US at 39 (quoting 8 608(e)(1)).

12
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requi renents of § 434(e),' on grounds of vagueness only if it
l[imted their reach to funds paid for political conmunications
that constituted express advocacy. Id. at 44, 80. Mor e
precisely, the Buckley court held that 88 434(e) and 608(e)(1)
could only be constitutionally applied to regul ate paynents "for
communi cations that in express terns advocate the election or
defeat of a clearly identified candidate for federal office."

Id. at 44. In discussing § 608(e)(1), the Court observed:

[ T]he distinction between discussion of issues and
candi dates and advocacy of election or defeat of
candi dates nmay often dissolve in practical application.

Candi dates, especially incunbents, are intimately tied
to public issues involving |egislative proposals and
gover nnent al acti ons.

ld. at 42. Therefore, to “clearly mark the boundary between
perm ssible and inperm ssible speech,” id. at 41, the scope of
political activity regulated by 8 608(e)(1) nust be “limted to

communi cations that include explicit words of advocacy of
el ection or defeat of a candidate,” the Court held. |1d. at 43.
118 Later in the opinion, the Court determned that the
8 434(e) disclosure requirenent "shares the sane potential for
enconpassi ng both issue discussion and advocacy of a political
result” as the expenditure limt in 8 608(e)(1). 1d. at 79. The
Court explained that "conpelled disclosure, in itself, can
seriously infringe on privacy of association and Dbelief
guaranteed by the First Amendnent." Id. at 64. Accordingly, the

Court st ated:

16 Section 434(e) required an individual or group (other
than a political commttee or candidate) that made nore than $100
in contributions or expenditures in one year "'for the purpose of
. . . influencing'" the nomnation or election of candidates for
federal office" to file a statenment disclosing the anount
contributed or spent. 1d. at 77 (quoting § 434(e)).

13
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To insure that the reach of 8§ 434(e) is not
inperm ssibly broad, we construe "expenditure" for
purposes of that section in the sanme way we construed

the terns of 8§ 608(e)3%to reach only funds used for
communi cations that expressly advocate the election or
defeat of a clearly identified candidate. This reading
is directed precisely to that spending that is
unanbi guously related to the canpaign of a particular
federal candi date.

As narrowed, 8 434(e), like 8 608(e)(1l), does not reach
all partisan discussion for it only requires disclosure
of these expenditures that expressly advocate a
particul ar election result.

Id. at 80 (footnote omtted).

19 In footnotes, the Court elaborated on the neaning of
its construction of 88 434(e) and 608(e)(1l) as applying only to
speech which "expressly advocate[s] the election or defeat of a
clearly identified candidate.” Id. In footnote 52, the Court
stated that such a construction "would restrict the application

of 8 608(e)(1l) to conmunications containing express words of

advocacy of election or defeat, such as 'vote for,' 'elect,"
"support,' ‘'cast your ballot for," '"Smth for Congress,' 'vote
against,' 'defeat,' 'reject."" ld. at 44 n.52. Followng its

di scussion of the express advocacy standard as applied to
8 434(e), the Court included a footnote referring back to
footnote 52. See id. at 80 n.108.

120 Although the United States Supreme Court has cited
Buckley in several cases, our research discloses only one in
which the Court applied the Buckley express advocacy standard:

FEC v. Massachusetts Citizens for Life, Inc., 479 U S. 238 (1986)
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[ hereinafter MCFL].'” Massachusetts Citizens for Life (MCFL) had
distributed a newsletter entitled, "Special Edition," and stating
in bold-faced type, "EVERYTHI NG YOU NEED TO KNOW TO VOTE PRO
LIFE," "VOTE PRO-LIFE," and "No pro-life candidate can win in
Novenber wi thout your vote in Septenber." MCFL, 479 U.S. at 243
(enphasis in original). Also printed on the newsletter were the
names and phot ographs of 13 candidates in the upcom ng state and
federal elections which had voting records consistent with MCFL's
position on certain issues. ld. at 243-44. The newsletter
contained a coupon listing the names of the "pro-life"
candi dates, to be detached and taken to the polls by readers, as
well as a disclaimer stating that "[t]his special election
edition does not represent an endorsenent of any particular
candidate." 1d. at 243.

121 The issue in ML was whether, by distributing the
newsl etter, MCFL had violated 8 441b of the FECA, whi ch
prohi bits corporations fromusing treasury funds for expenditures
"in connection with" federal elections. |1d. at 241. The Court
determ ned that, under Buckley, 8 441b woul d be overbroad unl ess
the term "expenditure” in 8 441b were construed as applying only
to express advocacy. Id. at 248-49. Uilizing this narrow ng

construction, the Court held that MCFL was in violation of § 441b

” The United States Supreme Court recently considered the
constitutionality of a FECA expenditures provision, but none of
the opinions delivered by the fractured Court addressed the
application of Buckley' s express advocacy standard. See Col orado
Republ i can Fed. Canpaign Conm v. FEC, 518 U. S. 604 (1996). W
note that the Court has granted certiorari but has not yet heard
argunent in a case in which the Eighth Crcuit court of appeals
held that M ssouri’s canpaign contribution limts violate the
First Anmendnent. See Shrink Mo. Gov't PAC v. Adans, 161 F. 3d
519, 523 (8th Cr. 1998), cert. granted, 119 S. C. 901 (1999).
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because its newsletter constituted express advocacy. 1d. at 249-
51. In reaching this holding, the Court interpreted Buckley as
fol | ows:

Buckl ey adopted the "express advocacy" requirenent to
di stingui sh discussion of issues and candidates from
nore pointed exhortations to vote for particular

per sons. We therefore concluded in that case that a
finding of "express advocacy" depended upon the use of
| anguage such as "vote for," "elect," "support," etc.

Buckl ey, supra, at 44, n.52.

Id. at 249. The Court then applied the Buckley standard to

MCFL's newsl etter:

Just such an exhortation appears in the "Special
Edition.™ The publication not only urges voters to
vote for "pro-life" candi dates, but also identifies and
provi des photographs of specific candidates fitting
that description. The Edition cannot be regarded as a
mere discussion of public issues that by their nature
raise the names of certain politicians. Rat her, it
provides in effect an explicit directive: vote for
t hese (nanmed) candi dates. The fact that this nessage
is marginally less direct than "Vote for Smth" does
not change its essential nature. The Edition goes
beyond issue discussion to express electoral advocacy.
The di scl ai rer of endorsenment cannot negate this fact.

Id. The Court concluded that MCFL's newsletter constituted
express advocacy within the purview of § 441b. 1d. at 249-50.
122 As stated previously, Buckley and MCFL conprise the
entire volune of cases in which the United States Suprene Court
has applied the express advocacy standard. W do not read
Buckl ey and MCFL as requiring that a communication contain any
specific "magic words" in order to constitute express advocacy.
The words listed in footnote 52 of Buckley are nerely exanpl es of
wor ds whi ch undoubtedly constitute "express words of advocacy of

election or defeat,"” as evidenced by the Court's use of the

phrase "such as" imediately preceding the list of words.
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Buckl ey, 424 U.S. at 44 n.52. Consistent wth Buckley, when the
Court summarized footnote 52 of Buckley in MCFL, it again
introduced the words with the phrase "such as." ML, 479 U.S.
at 249. The Court in MCFL al so suggested that the |ist of words
in Buckley's footnote 52 was exenplary, not exhaustive, when it
stated, "The fact that this nessage [in the newsletter] is
marginally less direct than "Vote for Smth" does not change its
essential nature.” 1d. "Vote for" was one of the phrases used
in footnote 52. Buckley, 424 U S. at 44 n.52.

123 Further, it wuld be absurd to hold that those
particular "magic words" of advocacy which the Buckley Court
chose to nmention in footnote 52 qualify as express advocacy while
other, equally explicit words of advocacy do not. W can think
of no reason to adopt an approach which would regulate an ad
which said, "Defeat Smth," but not an ad which said, "Unseat

Smth." See Buckley, 424 U. S. at 44 n.52. Consistent with the

wel | -established rule that we should avoid absurd results when

interpreting a statute, see Canpenni v. Walrath, 180 Ws. 2d 548,

560, 509 N.w2d 725 (1994), we hold that no particular "magic
wor ds" are necessary for a conmunication to constitute express
advocacy.

24 1n our view, Buckley stands for the proposition that it
is unconstitutional to place reporting or disclosure requirenents
on communi cations which do not "expressly advocate the election
or defeat of a clearly identified candidate.” Buckley, 424 U S
at 80. Any standard of express advocacy nust be consistent with
this principle in order to avoid invalidation on grounds of
vagueness and/or overbreadth. See MCFL, 479 U S. at 248-49;

Buckl ey, 424 U S. at 44, 80. W are satisfied that for a
17
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political conmunication or advertisenment to constitute express
advocacy wunder Buckley and MCFL, it nust contain explicit
| anguage advocating the election or defeat of a candidate who is
clearly identified.'® See MCFL, 479 U S. at 249-50; Buckley, 424
US at 43, 44 & n.52, 80 & n.108. The explicit terns used need
not have been chosen froma specific list of "magic words."

125 As stated previously, there is no Wsconsin case,
statute, or regulation clarifying the nmeaning of the term express
advocacy as used in Ws. Stat. 8 11.01(16)(a)l1. Buckley and MCFL

constitute the only authority which binds Wsconsin courts on the

subj ect . *° It follows, then, that if WV s advertisenents

8 |t has been argued that |anguage used by the United
States Suprene Court in MCFL suggests that contextual factors are
relevant in identifying express advocacy. In MCFL, the Court
stated that a newsletter was express advocacy because it "in
effect” instructed readers to vote for certain candidates. MCFL
479 U. S. at 249. In addition, the Court commented that the
"essential nature" of the |anguage is not changed even though it
"is marginally less direct than 'Vote for Smth.'" 1d.

The FEC made this argunment in Maine Right to Life Conmmttee
v. FEC and the court in that case rejected it. See Maine Right to
Life Coom v. FEC, 914 F. Supp. 8, 11 n.2 (D. M. 1996), aff’'d
per curiam 98 F.3d 1 (1% Cir. 1996), cert. denied, 118 S. Ct.
52 (1997). The court recognized that the presence of express
terms of advocacy in MIFL's newsletter, such as “vote for,”
undermned the <contention that MCFL “loosened the Buckley
requi rement.” Id. The Court in MFL did not discuss any
particul ar contextual factors in holding that the newsletter was
express advocacy. See MCFL, 479 U S at 249-50. Al so of
significance is the Court’s indication in another case that
timng the political advocacy of a “no” vote on a controversia
referendum to occur “in the heat” of the vote “only strengthens
the protection afforded” by the First Amendnent to the advocacy.

MIntyre, 514 U S. at 347.

9 On federal questions, this court is bound only by the
decisions of the United States Suprenme Court. Thonpson v.
Village of Hales Corners, 115 Ws. 2d 289, 307, 340 N.W2d 704
(1983) (citing United States ex rel. Lawence v. Wods, 432 F.2d
1072, 1075-76 (7th Gr. 1970)). The value of the opinions of
federal courts of appeals and district courts is limted to their
per suasi veness. See id.
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contained explicit words "advocating the election or defeat of a
clearly identified candidate,” the ads would be express advocacy
subject to ch. 11 regulation, pursuant to the rule of Buckley and
MCFL.

126 However, the Board does not assert that W/ICs
advertisenments include any "magic words.” Li kewi se, the Board
does not point to any specific words or phrases in the
advertisements which mght qualify as explicit words which
advocate the election or defeat of a clearly identified
candi date.?® To get around this, the Board urges us to find that
WMC s advertisenents are express advocacy based upon the context
in which they were broadcast. The Board argues that we should
eval uate conmunications on a case-by-case basis, labeling a
communi cati on express advocacy whenever its context suggests that
it is "unanbiguously related to the canpaign of a particular

candi date."” Buckley, 424 U S. at 80. Among the factors the
Board contends that we should consider are the proximty in tinme
of the communication to an election, the underlying intent of the
communi cation, the effect of the comunication, the audi ence, and

the proximty of the geographical area in which the conmunication

20 Unlike the newsletter in MCFL, the advertisements in this
case contain no explicit references to an election, no express
| anguage suggesting that viewers or listeners should vote in a
particul ar way, and no wording identifying the featured incunbent
l egislators as candidates in the Novenber election. See MCFL,
479 U. S. at 243. W point out this distinction only for purposes
of clarifying the basis of the Board's argunent. For the reasons
made clear in the text, we do not find it necessary to determ ne

whet her WMC' s advertisenents qualify as express advocacy.
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is dissemnated to the voting district of the featured

candi dat e. ?*

L Despite the position to the contrary taken by the
di ssent, it appears to us to be beyond dispute that the centra
prem se of the Board's position was that this court should adopt
a context-based definition of express advocacy. One need only
glance at the follow ng exanples fromthe Board' s briefs in order
to grasp the Board's clear argunent in favor of a standard based
on context:

Not only nust the analysis include the character and
unanmbiguity of the words, but the context within which
the words are spoken. Justice Holnes noted in his
opinion in Schenck v. United States, 249 U S. 47
(1919), that "the character of every act depends upon

the circunstances in which it is done." Schenck, 249
U S at 52. In Schenck the court did not ignore the
fact that "in many places and in ordinary tinmes" the

defendants' circul ati ng panphl ets whi ch argued agai nst
conscription in the United States Arny during the first
Wrld War and urged the readers to assert their rights
under the Constitution and told them "[y]ou nust do
your share to maintain, support and uphold the rights
of the people of this country” would have been within
their constitutional rights. 1d.

The court's earlier decisions on First Amendnent speech
i ssues, and the Buckley decision itself, affirm what
every speaker or listener knows: the nmeaning of speech
cannot be determned wthout at |east considering its
i mredi ate context, e.g., whether the theater was enpty
or crowded when the speaker yelled "fire." See
Schenck, 249 U. S. at 52.

Board's Br. at 15-16.

The state submts, however, that it is permssible in
this case, as with other First Anendnent standards, to
|l ook at the context in which the speech was made
Looki ng at context does not nean changi ng the standard
to a subjective standard or inappropriately exam ning
intentions or notives as respondents suggest.
(Respondents' brief at 23-24.) Context is tinme, place
and audience and is often relevant in exam ning First
Amendnent speech.

Board's Reply at 7.

This court should consider context by examning the
ef fect particular speech has on its audience given the
particular time and pl ace.
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Consi deration of the context of speech is acceptable in
other First Amendnent venues. The doctrines of
subversive speech, "fighting words[,"] Iibel, and
speech in the workplace and in public fora illustrate
that when and where speech takes place can determ ne
its legal significance. |In these instances, context is
one of the crucial factors making these kinds of speech
regul atable [sic]. First Amendnent doctrine has |ong
recogni zed that words take part of their neaning and
effect fromthe environnent in which they are spoken.
See Furgatch, 807 F.2d at 863.

While the Furgatch court concluded that the weight
given to the context of speech nay be | essened when the
constitutional standard is express advocacy, it
recogni zed that context is relevant to a determ nation
of express advocacy.

Board's Reply at 8. At oral argunent, the Board shifted its
position slightly, but continued to argue for a context-oriented
standard of express advocacy:

There is nothing in the US. Supreme Court that says
express advocacy is the opposite of inplied advocacy or
express advocacy is the opposite of an issue ad. Wat
we have to do is read these ads as a whole, |ook at
their essential nature, look at their entire content,
and decide whether they unanbiguously relate to the
canpai gn of a particul ar candi date.

| don't think there's any authority that prevents us
from looking at context; in fact, on the contrary,
there's a long line of US. Suprene Court cases that
suggests what every school child knows: whet her you
say "fire" in an enpty theater or a crowded theater
makes a significant difference. If we make a very
limted reference to context in this case, and | submt
time, place, and audience is the context, then it

clearly affirms our%our%the clear answer that these
are express advocacy ads. The ads were aired shortly
before the election, they were aired in a geographica
area in which each of the targeted candidates were
running and they were aired to an audience of voters
who were about to vote for those candi dates.

| think in determ ning whether an ad is unanbi guously
related to a canpaign, a court my mke a limted
consideration of tinme, place and audi ence. | am not
suggesting to you that context is a replacenent for the
Buckl ey standard .
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127 1t my well be appropriate to consider context in
determ ni ng whet her a comuni cation constitutes express advocacy.

It should be renmenbered that Buckl ey devel oped its definition of

| would say the standard is what the Buckley court
stated, that it 1is spending that is unanbiguously
related to the <canpaign of a particular federal
candi dat e. | would then go on to say that in

determ ni ng%maki ng that determ nation, certain factors
can be considered, and | would draw from the | anguage
of the MCFL case and the Furgatch deci sion.

During oral argument in this court, Justice Bradley, the
aut hor of the dissent, characterized the Board's argunent as one
requiring a review of the context of each individual ad. Justice
Bradl ey comented to counsel for the Board:

There's sonething to be said about bright-line tests if

we're dealing with [ arge nunber3%ivol unes. Peopl e have
to have notice of what's expected in order to proceed.

Your proposal talks about, "Let's look at the
essential nature of each individual ad and review it in
the context." Well, you know, that's one of those
things that, after the fact, you mght know if you've

made a%have a problem earlier on. What ki nd of
definition or contour are you proposing that is akin to
a bright line so that people can have notice of what's
expected and not expected, rather than, "Let's take a
| ook at each one individually?"

(Enphasi s added) . Counsel for the Board replied, "I understand
your question and nuch is to be said for a bright-line test in

that it's nore convenient3it's sinpler, it's easier to follow

| submt to you that there are other constitutional standards
such as obscenity and mninmum contacts that are not precisely
defined, that we are often in constitutional |aw asking courts to
interpret, we are asking courts to exercise judgnment, and | think
that is precisely why the U S. Suprene Court put the exanples in
a footnote . "

W also note that the circuit court determned that the
Board was attenpting to apply the five-factor Crawford test for
"political purpose" in this case. The Board clains in its brief
in this court that it never argued that the five Crawford
criteria should be wused in determning whether the ads were

express advocacy. In any event, we are thoroughly satisfied that
in this court, the Board argued in favor of a context-based
standard unrelated to the five-factor test of Crawford. See

Crawford, 123 Ws. 2d at 183.
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express advocacy while interpreting a specific federal statute.

In FEC v. Furgatch, 807 F.2d 857, 863 (9'" Gr. 1987), cert.

denied, 484 U S. 850 (1987), the Ninth Crcuit adopted a broader
definition of express advocacy when it held that context is
relevant in determning whether a political comunication is
express advocacy. The Furgatch court took the follow ng

approach, which presents an attractive alternative:

We conclude that speech need not include any of the
words listed in Buckley to be express advocacy under
the Act, but it nust, when read as a whole, and wth
limted reference to external events, be susceptible to

no ot her reasonable interpretation but as an
exhortation to vote for or against a specific
candi dat e.

Furgatch, 807 F.2d at 864. The court explained that under this
standard, the nessage of the speech nust be "unm stakable and
unanbi guous, suggestive of only one plausible neaning," it nust
"present[] a clear plea for action,” and it "nust be clear what
action is advocated." Id. Context remmins an “ancillary”
consideration, the court stated, one “peripheral to the words
thenselves.” 1d. at 863. The court specifically relied on the
timng of an advertisenment (within one week of the election) in
concluding that the ad was express advocacy. |d. at 865.

128 It should be noted, however, that Furgatch makes no
mention of the United States Suprenme Court’s decision in MCFL

even though MCFL preceded Furgatch by nearly one nonth. See FEC
v. Christian Action Network, Inc., 110 F.3d 1049, 1053 n.4 (4th

Cr. 1997). It is also significant that at |east two courts have

held that an FEC regul ation adopting the context-based rule of
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Furgatch is an invalid attenpt to regulate issue advocacy.?* See

Right to Life of Dutchess County, Inc. v. FEC, 6 F. Supp. 2d 248,

249-50, 253-54 (S.D.N. Y. 1998); Miine Right to Life Conm v. FEC

914 F. Supp. 13 (D. Me. 1996), aff’d per curiam 98 F.3d 1 (1%

Cr. 1996), cert. denied, 118 S. . 52 (1997). Q her courts

have rejected simlar attenpts to broaden the definition of

express advocacy. See, e.g., Faucher v. FEC, 928 F.2d 468, 471-

72 (1% Cir. 1991), cert. denied 502 U S. 820 (1991); FEC v.

Central Long Island Tax Reform | medi ately Coomm, 616 F.2d 45, 53

(2™ Cir. 1980)(en banc); FEC v. Christian Action Network, 894 F.

Supp. 946, 958 (WD. Va. 1995), aff’'d per curiam 92 F.3d 1178

(4" Cir. 1996).

129 Regardless of whether it mght be permssible to
consider context in defining express advocacy, we conclude, for
the reasons which follow, that WMC had insufficient warning
before broadcasting its advertisenents that a context-based
standard could be used to determne that the ads were express
advocacy which would subject WMC to regulation under the Ws.
Stat. ch. 11 provisions at issue.

30 "Because we assune that [persons are] free to steer
bet ween | awful and unlawful conduct, we insist that |laws give the
person of ordinary intelligence a reasonable opportunity to know

what is prohibited, so that he [or she] may act accordingly."

22 Courts have deemed it "obvious" that 11 CF.R
8 100.22(b) "cones directly from the |anguage of FEC .
Furgatch, 807 F.2d 857, 863 (9'" Cir. 1987), cert. denied, 484
U S 850 (1987). WMiine Rght to Life Coom, 914 F. Supp. at 11.
See also Kansans for Life, Inc. v. Gaede, 38 F. Supp. 2d 928
937 (D. Kan. 1999). The FEC regulations provide that a
communi cation s express advocacy if it either neets the
Fur gat ch-based test of § 100.22(b) or contains explicit |anguage
of advocacy. See 11 C.F.R § 100.22 (1999).
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Grayned v. City of Rockford, 408 U S. 104, 108 (1972). Such

notice is a basic requirenent of due process. Gayned, 408 U S.
at 108. When First Anmendnent interests are inplicated by |aws
which may result in crimnal penalties,? inprecise standards
"may not only 'trap the innocent by not providing fair warning'
or foster 'arbitrary and discrimnatory application' but also
operate to inhibit protected expression by inducing 'citizens to
steer far wder of the unlawful zone . . . than if the boundaries
of the forbidden areas were clearly marked.'" Buckley, 424 U. S.
at 41 n.48 (quoting Gayned, 408 U S. at 108-109). See al so
Baggett v. Bullitt, 377 U S. 360, 372 (1964); Speiser v. Randall,

357 U.S. 513, 526 (1958). "Because First Anmendnent freedons need
breat hi ng space to survive, government may regulate in the area
only with narrow specificity."” Buckl ey, 424 U S. at 41 n.48
(quoting NAACP v. Button, 371 U S. 415, 433 (1963)).

131 The Board s attenpt to apply a context-based standard
to the ads involved in this case anpbunts to an after-the-fact
effort to create a standard of express advocacy which is broader

than the standard existing in Wsconsin when WWC ran its ads.?

2 Criminal penalties may result fromintentional violations
of Ws. Stat. ch. 11, although the Board did not opt to seek such
penalties in this case. See Ws. Stat. § 11.61(1).

2 W find it interesting that the Board' s Executive
Director did not apply a context-based standard in evaluating

transcripts of WMC s ads prior to their broadcast. I n response
to a request by counsel for IMC, the Executive Director, in an
Cct ober 2, 1996, letter, stated unequivocally, "It is the opinion

of the Elections Board staff that these comrunications are not
subj ect to regulation under Wsconsin's canpai gn disclosure |aw. "

Respondents’ App. at 50; R 15 at 4. The Executive Director’s
opinion followed a detailed analysis of the wording of the
adverti senents, with no consideration of context-oriented
factors. The letter only briefly nentioned that "[t]he tim ng of
the broadcast of the ads, in the mdst of a political canpaign
could raise the suggestion that these are essentially candidate
advocacy ads." |d.
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Unlike the Board, the FEC has promulgated and published its
interpretation of the statutory term express advocacy, which

i ncl udes a context-based test, as an administrative rule.? By

The circuit court apparently opted to treat WMC's notion as
a straight nmotion to dismss rather than a notion for sunmary
judgnent, and therefore, did not consider this letter. The
letter was referred to by counsel in briefs and oral argunent in
this court. W nention it only as background materi al .

2 The FEC rul e provides:
8§ 100. 22 Expressly advocating (2 U S.C. 431 (17)).
Expressly advocati ng neans any conmuni cation that--

(a) Uses phrases such as "vote for the President,"

"re-elect your Congressman," "support the Denocratic
nom nee," "cast your ballot for the Republican
challenger for US. Senate in Georgia," "Smth for
Congress,"” "Bill MKay in '94," "vote Pro-Life" or

"vote Pro-Choice" acconpanied by a listing of clearly
identified candidates described as Pro-Life or Pro-

Choi ce, "vote agai nst ad H ckory, " "def eat "
acconpanied by a picture of one or nore candidate(s),
"reject the incunbent,” or communications of canpaign

sl ogan(s) or individual word(s), which in context can
have no other reasonable neaning than to urge the
el ection or defeat of one or nore clearly identified
candi dat e(s), such as posters, bunper stickers,
advertisenments, etc. which say "N xon's the One,"
"Carter '76," "Reagan/Bush" or "Mondale!"; or

(b) When taken as a whole and with |limted reference
to external events, such as the proximty to the
election, could only be interpreted by a reasonable
person as contai ning advocacy of the election or defeat
of one or nore clearly identified candi date(s) because-

(1) The electoral portion of the communication is
unm st akabl e, unanbi guous, and suggestive of only one
meani ng; and

(2) Reasonable mnds could not differ as to whether it
encourages actions to elect or defeat one or nore
clearly identified candidate(s) or encourages sonme
ot her kind of action.

11 CF. R 8§ 100.22. The Wsconsin El ections Board has never

promul gated any conparable rule setting forth its

interpretation of "express advocacy" as that termis used in
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creating and attenpting to apply its new, context-oriented
interpretation of the statutory term express advocacy, the Board
has, in effect, engaged in retroactive rule-making. See Ws.

Stat. 88 227.01(13), 227.10(1); Bowen v. CGeorgetown Univ. Hosp.,

488 U. S 204, 208-09 (1988) (stating, "Even where sone
substanti al justification for retroactive rul emaki ng IS
presented, courts should be reluctant to find such authority

absent an express statutory grant"). See al so School way Transp

Co. v. DW, 72 Ws. 2d 223, 236-37, 240 N.W2d 403 (1976);

Frankenthal v. Wsconsin R E Brokers' Bd., 3 Ws. 2d 249, 253-

54, 88 N.W2d 352 (1958), on notion for reh'g, 3 Ws. 2d 257a,

257b-257c, 89 N.W2d 825 (1958). W agree with the circuit court
that it would be "profoundly wunfair to apply a previously
unarticulated test, retroactively, to these defendants.™
Deci sion and Order at 25.

132 The United States Suprene Court has held that a
deprivation of the due process right of fair warning can occur
not only from vague statutory | anguage, but also from
unf oreseeable and retroactive interpretation of that statutory

| anguage. See Bouie v. Cty of Colunbia, 378 U S. 347, 352, 355

(1964) . The Court indicated that a due process violation
resulting from retroactive interpretation of statutory |anguage

is actually worse than a vague statute because it "lulls the

the Wsconsin Statutes. As stated in footnote 10 of this
opinion, Ws. Admn. Code EIBd § 1.28 (Apr., 1998), refers
to express advocacy but does not attenpt, in any way, to
define it.

As we noted earlier (see footnote 22), the |anguage of

11 CF. R 8 100.22(b) conmes from the |anguage of FEC v.

Furgatch, 807 F.2d 857, 863 (9'" Gir. 1987), cert. denied,

484 U. S. 850 (1987). Subsection (a) of that sane regul ation

is clearly from Buckley. See, Buckley, 424 U S. at 80 n.52.
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potential defendant into a false sense of security, giving himno
reason even to suspect" that he m ght be subject to the statutory
prohibition. 1d. at 352.

133 Further, we decline the Board's invitation to craft a
new standard of express advocacy for the state of Wsconsin. The
creation of such a standard is properly the role of the

| egi slature and the Board, not this court.?® See Wagner Mbbil

Inc. v. Cty of Madison, 190 Ws. 2d 585, 594 n.4, 527 N.W2d 301

(1995)(recognizing the well-established principle that the

W sconsin Constitution requires “the separation of t he
| egislative and judicial powers.”) See also Ws. Stat.
8§ 5.05(1)(f). The level of regulation desirable in this area

depends wupon public policy considerations nore appropriately
explored in a forumother than this court. W have described our
role in areas “peppered wth political perceptions and
enotionally laden views,” as one restricted to interpreting the

scope of constitutional requirenents. Kukor v. Gover, 148

Ws. 2d 469, 504-505, 436 N.W2d 568 (1989).

6 The dissent argues that Buckley obligates this court to
supply a definition for the term "express advocacy" in Ws. Stat.
8§ 11.01(16)(a)1 to save the statute frominvalidation on grounds
of vagueness. This argunent msinterprets the question before
us. W are not faced with the question of whether the |anguage
concerning express advocacy in Ws. Stat. § 11.01(16)(a)1 and
Ws. Admn. Code EIBd 8 1.28 (Apr., 1998) is unconstitutionally
vague. These statutory and code sections parrot the |anguage
used in Buckley. As we have al ready explained, express advocacy
has been defined in both Buckley and MCFL. See MCFL, 479 U.S. at
249; Buckley, 424 U S. at 44 & n.52, 80 & n.108. In contrast,
the problem in this case is that the Board is attenpting to
retrospectively apply to the respondents a context-oriented
standard of express advocacy which has heretofore been unknown in
W sconsin | aw. W are under no obligation to adopt such a
standard, where the lack of fair warning and, in effect,
retroactive rul emaki ng amount to a violation of due process, and
are determnative of the issue presented.

28
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134 We conclude that under the circunstances of this case,
WMC, when it broadcast its advertisenents, had insufficient
warning that the ads could qualify as express advocacy under
W sconsin's canpaign finance |aw The Board' s after-the-fact
attenpt to apply a context-oriented standard of express advocacy
must fail, since, in effect, it was an unfair attenpt? at
retroactive rul e-making, wthout any express statutory grant of
authority, and thus, a violation of due process. Because this
conclusion prevents the Board from prevailing in this action
under any factual conditions, we affirm the circuit court's
di sm ssal of the Board's conpl aint.

[T,

135 Based on our conclusion that the Board may not regul ate
WMC under the canpaign finance laws in ch. 11 on the basis of the
retrospective application of a context-based standard of express
advocacy, we affirmthe circuit court's dism ssal of the Board's
conpl ai nt. We stress that this holding places no restraints on
the ability of the legislature and the Board to define further a
constitutional standard of express advocacy to be prospectively
applied. W encourage themto do so, as we are well aware of the
types of conpelling state interests which may justify sone very
limted restrictions on First and Fourteenth Anendnment rights.

See Gard v. State Elections Bd., 156 Ws. 2d 28, 36, 51-52, 65,

456 N.W2d 809 (1990), cert. denied, 498 U S. 982 (1990)

(upholding a contribution limt which was found by this court to

2 "I T he concern of due process is fundanmental fairness."
State ex rel. Lyons v. De Valk, 47 Ws. 2d 200, 205, 177 N.W2d
106 (1970). See Inre DH, 76 Ws. 2d 286, 296-97, 251 N. W2d
196 (1977)(quoting MKeiver v. Pennsylvania, 403 U.S. 528, 543
(1971)); U.S. Const. anend. XIV; Ws. Const. art. |, § 1.
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be narrowWy tailored to serve the conpelling state interest in
preventing actual or apparent corruption of the political

process). See also Austin v. Mchigan Chanber of Commerce, 494

U S 652, 658-60 (1990); NCPAC, 470 U.S. at 496-97, FEC v.
National Right to Work Coom, 459 U S. 197, 207-208 (1982); First

Nat'| Bank of Boston v. Bellotti, 435 U S. 765, 788-89 (1978).

Consistent with this opinion, we note that any definition of
express advocacy nust conport with the requirenents of Buckley
and MCFL and may enconpass nore than the specific list of "magic
wor ds" in Buckley footnote 52, but nust, however, be "limted to
communi cations that include explicit words of advocacy of

el ection or defeat of a candidate."?®

28 Buckl ey, 424 U.S. at 43. The United States Suprene
Court, as noted previously, required that the candi date nust be
"a clearly identified" one. Id. at 80. In regard to the
requi renment of explicit |anguage, we are mndful that words in
one context may take on different neaning in another. ']
recogni ze that a nunber of courts have rejected a context-based
approach, finding that it did not conport with the holdings in

Buckl ey and MCFL. (See footnote 18 and paragraph 28 herein.)
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By the Court.—TFhe judgnent and order of the circuit court is
af firmed.

136 JON P. WLCOX, J., did not participate.
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37 WLLIAM A BABLI TCH, J. (concurring). Nobody,
including the Elections Board, is attenpting to stop WMC from
saying anything they want to say during the election season.
VWat is at stake here is whether the public has a right to know
who is paying for whatever it is WMC wants to say during the
el ecti on season.

138 The spin surrounding this case has been that the
El ections Board is trying to stifle free speech. Not true. |It’s
all about the public know ng who is saying what.

139 An infornmed electorate is essential to a healthy
denocracy. |If people are told that a Ford is a great car, it is
i nportant for people to know whet her Consuner Reports or Ford is
sayi ng so. Simlarly, if the electorate is being told that a
candidate is a great friend of education, it is inportant for
people to know whether the teachers union or Commobn Cause IS
saying so. The answer to “Who pai d?” answers a | ot of questions.

40 That is what is at stake here, and no anmount of spin
shoul d be able to hide that fact.

41 Having said the above, | join the mgjority opinion. |
agree that WMC should be dismssed from the case for |ack of
notice regarding what constitutes “express advocacy.” I woul d
have preferred that a majority could have found its way to
expressing a standard by declaring that, in the future, ads such
as these constitute “express advocacy.” | would have joined that
resul t.

42 Nevertheless, a half loaf in this instance is far

better than no loaf at all. The dissent presents a well reasoned
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and persuasive case as to why these ads constitute “express
advocacy.” Does the dissent express an acceptabl e standard? For

me, yes. Are there the votes for it? No.

143 If | joined the dissent, the result would be a 3-3
vot e. GQuidance is needed and a tie vote does not provide
gui dance. A tie vote results in no opinion and therefore no

standard or guidance fromthis court on the very issue that needs
resolution. Because there is at present no appell ate decision on
the issue, we would have to remand to the court of appeals for
their decision, then consider yet another appeal. Meanwhile, at
| east one or nore election cycles would come and go. Wsconsin
would continue to have no standard as to what constitutes
“express advocacy.” The legislature and the Elections Board, as
wel |l as potential advocates such as the Wsconsin Manufacturers
Association, would be left conpletely in the dark as to whether
ads that do not contain any “magic words” can be regul ated.
Drafters of a standard would not know whether they should even
consi der a context based approach.

144 The majority opinion, despite the words of the dissent,

does provide sone needed gui dance. It does not provide all the
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gui dance the dissent wants, but in this instance sone gui dance is

better than none.?

11 would have preferred a decision that nore closely echoed
the dissent in sone respects, but that it is not to say that the
maj ority opinion voices a decision with which | disagree. It is
of utnost inportance to provide guidance in this case, which the
majority does effectively, and does correctly. That is why |
join it. It does not go as far as | would prefer, but nost
judges have joined opinions that go a bit farther or less far
than we would I|ike. See Brown v. Board of Education, 347 U S
483 (1954). See also Daniel A Farber, et al., Constitutiona

Law. Thenes from the Constitution’s Third Century 50-52 (1993);
Leo Katcher, Earl Warren, A Political Biography (1967).

Judi ci al deci sion-making necessarily involves a variety of
choices. Wuld that the best choice be always clear, but it is
not. Sone choices may, at first blush, appear to be preferable,
but, |looked at it in the perspective of the whole, are not. That
is what happened here. | conprom sed. Mst appellate judges do.

Sonetinmes the best choice, for a variety of reasons, is not
one’s first choice.
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145 By ny joining the mpjority, the legislature or the
el ections board is now free to craft a standard for “express
advocacy,” knowing that at the least there is no requirenent for
“magi ¢ words,” and that the court wll consider as an alternative
a context based approach. | invite one or the other or both to

craft a standard . . . posthaste.

Judicial opinions are filled with conprom se, and we shoul d
not deny it. As Benjamn Cardozo said, judges “do not stand
al oof on chill and distant heights; and we shall not help the
cause of truth by acting and speaking as if they do.”
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146 DAVID T. PROSSER, J. (Concurring in part, dissenting
in part). The First Amendnent is not what it used to be. It is
fashi onable today to protect deviant speech® and expressive
conduct . 2 But pure speech which discusses public issues and
public officials is vulnerable to the inpulse for governnent
regul ati on. Wiile | join that part of the court's decision
dism ssing the suit against the respondents, | dissent from much
in the majority opinion.

47 Little is made of the fact that the respondents in this
case went to the State Elections Board for guidance before
broadcasting their ads. Majority op. at 28, n.24. Only after
they received governnent acquiescence did they go forward.
Thereafter, several circuit courts enjoined the broadcast of
these pure speech ads while the ads were on the air. Then the
El ections Board reversed its position and tried to conpel the
filing of various reports.

48 The present case is a new episode in this saga. The
maj ority opinion appears to encourage governnent rule-making to
extend the boundaries of "express advocacy." Rul e- makers are
encouraged to march through the quicksand of "context"™ en route

to a nore correct and perfect political order. The dissent can't

1 See State v. Zarnke, 224 Ws. 2d 116, 589 N W2d 370
(1999).

> See Lounge Managenment v. Town of Trenton, 219 Ws. 2d 13,
580 N.wW2d 156 (1998); State v. Janssen, 219 Ws. 2d 362, 580
N. W 2d 260 (1998).
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wait for others to act; it wants the court to inpose its own
rul es here and now. Both opinions soar into pronouncenents about
speech reqgulation after a clear mgjority of this court decided
that we have no vi abl e case before us.

149 Wsconsin Statutes regulating political expression nust
be very narrowmy construed. 65 OA G 145 (1976). If the term
"express advocacy" enconpasses nore than the nmgic words

enunerated in footnote 52 of Buckley v. Valeo, 424 US 1, 44

(1976) (per curiam, the additional words and phrases should be
explicitly disclosed. Those words and phrases nust advocate the
el ection or defeat of a clearly identified candidate by urging
citizens how to vote or directing them to take other specific
action unanbi guously related to an el ection.

150 The First Amendnent is inconsistent wth rules that
| eave people in doubt whether their expression is regulated. It
does not count enance enforcenent agai nst speech on a case by case
basis where governnent regulators are permtted to draw
i nferences from circunstances or guess about people's notives.

51 It is probably ill-advised to make any coment about
"express advocacy" in this case because it really anmobunts to an

advi sory opi ni on.



No. 98-0596. awb

152 ANN WALSH BRADLEY, J. (Di ssenting). The majority
cannot have it both ways: it cannot both uphold the | aw while at
the sanme tinme decline to enforce it. Either it nust acknow edge
and apply the standards already established by the only two
United States Suprene Court cases that have addressed express
advocacy or, if that standard is unclear, it nust do the business
of a court and articulate a constitutional standard. Because |

believe that it should do the former, and in the end it dodges

the i ssue acconplishing neither, | respectfully dissent.
153 At the outset | want to note ny agreenment with the
majority. Like the majority, | agree that no particular magic

words are necessary for a comunication to constitute express
advocacy. Majority op. at 18. Like the majority, | agree that
the contextual setting nay assist in the consideration of whether
an ad is express advocacy. |d. at 2, 21-22. Like the mgjority,

| agree that Buckley v. Valeo, 424 US. 1 (1976) (per curian)

and FEC v. Massachusetts Citizens for Life, Inc. (MCFL), 479 U. S.

238 (1986), constitute the only authority which binds Wsconsin
courts on the issue. Majority op. at 20. The majority and |
part conpany, however, when it declines to acknow edge and apply
the already established definition of express advocacy.
l.

54 In dodging the issue and relegating the task of
defining express advocacy to the legislature or Elections Board,
the majority charts a solitary course. |t appears to be the only

court in the nation that requires the legislature or



No. 98-0596. awb

admnistrative agency to take the lead in adding further
definition to express advocacy. O her courts have seen fit to
tackl e the express advocacy issue that the majority sweeps aside
even though the statutes those courts were interpreting did not

have a codified definition before them See, e.g., Faucher wv.

FEC, 928 F.2d 468, 471 (1st Cr. 1991); FEC v. Furgatch, 807 F.2d

857, 859-60 (9th Cr. 1987); FEC v. Central Long Island Tax

Reform I nmmedi ately Commttee, 616 F.2d 45, 52-53 (2nd Cir. 1980)

(en banc); FEC v. NOW 713 F. Supp. 428, 433-34 (D.C. Cr. 1989).

155 Exam ning the contours of the H gh Court’s definition

of express advocacy is quintessentially a constitutional inquiry.

Constitutional inquiries are ultimtely the business of courts.

Thus, | find it difficult to understand why the ngjority washes
its hands of the matter.

156 The majority’s error is further illustrated by its
| audatory comrents of the Federal Election Comm ssion (FEC) rul e-
maki ng process. It sees fit to hold up for high praise the FEC s
adoption of a definition for express advocacy, while at the sane
time castigating the inaction of the Elections Board. Majority
op. at 28-30.

157 However, the majority fails to recognize that the FEC
rule is not the product of that agency’'s creative juices but is
little nore than permssible plagiarism of various court
deci sions: subsection (a) is taken from Buckley, 424 U. S. at 43-
44, 79-80; subsection (b) is taken from Furgatch, 807 F.2d at
864. See Maine Right to Life Conmmttee, 914 F. Supp. at 11. Had

these other courts traveled the path of the majority, the FEC
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rule that the majority finds so noteworthy would not have cone
into existence. The FEC rule followed court decisions and is
based on those decisions. The courts |lead and the agency rules
foll ow. The mpjority errs when it reverses the equation and
relegates its business to others.

158 |If, however, the majority really believes that it could
not apply the term express advocacy as found in Ws. Stat.
§ 11.01(16)(a)1, or in Ws. Admn. Code EIBd 8§ 1.28 (Apr. 1998),
because those provisions are too inprecise to give notice, then
the majority should find that enforcenment would be a denial of
due process because they are unconstitutionally vague. |nstead,
the majority takes the tack of mscharacterizing the Board s
position and based on that m scharacterization dismsses the
conplaint finding a denial of the due process right of fair
war ni ng.

159 The mgjority opinion’s conclusion that the conplaint
shoul d be dism ssed is based on a faulty foundation. It is built
on the prem se that the Board s definition of express advocacy is
cont ext based. It needs this premse in order to arrive at its
concl usi on. Such a foundation, however, mscharacterizes the
Board's position.

160 The mmjority ignores the repeated statenents of the
Board that its position adopts the Buckley definition as applied
by MCFL and that only as a fall back position does the Board
address a context-based definition. Instead, the majority
sel ects excerpts fromthe briefs and oral argunents that advance

only the fall back position and then concludes based on those
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excerpts that the Board is attenpting to apply an after-the-fact
context-oriented standard. Majority op. at 28.

161 This flies in the face of the actual position the Board
advanced in its brief and at oral argunent. In its brief the
Board takes the position that the definition of express advocacy
has been established by the United States Suprenme Court and no
further definition or explanation of the standard is required.
All that the court is required to do is apply that definition to
t he advertisenents at issue in this case. State's br. at 9.

162 Simlarly, at oral argunent the Board repeatedly stated
the position that sufficient definition of the standard could be
found by applying the already established Suprene Court’s
definition of express advocacy. It argued that there was no need
to apply a context-based definition.

163 In arriving at its msguided conclusion, the majority
must, and does, ignore the following exchange and repeated

statenents of the Board setting forth its primary position.
JUSTI CE CROCKS: \What's the test in your opinion?

ATTORNEY FOR THE BQOARD: The test that |'m suggesting
is the Buckley test. The Buckley court sets forth
express advocacy and it explains express advocacy by
saying it's precisely related to the spending that is
unanbi guously related to the canpaign of a particular
candi dat e.

JUSTI CE CROCKS: Doesn't it also say expressly
advocates a particular election result?

ATTORNEY FOR THE BQOARD: Ri ght and in discussing what
express advocacy neans, it says, "This reading 1is
directed precisely to t hat spendi ng t hat IS
unanbi guously related to the canpaign of a particular
candidate.” That's at page 80. | think in determ ning
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whet her an ad is unanbiguously related to a canpaign, a
court may nmake a limted consideration of tine, place
and audi ence. | am not suggesting to you that context
is a replacenent for the Buckley standard. "' m not
asking you to apply anything but the Buckley express
advocacy st andard.

And the Board's attorney again stated:

| submt that the content of these ads by thensel ves
are express advocacy. It is not necessary for us to
make limted reference to external events .

And repeat ed:

| think, and | want to be very clear about this. These
ads are express advocacy in and of thenselves . :
They are express advocacy regardless of when they are
run . .

And repeat ed:

| don’t think it’s inportant to draw a |ine because |’ m
not suggesting to you that context is the test

And repeat ed:

The Buckl ey standard prevails; the Buckley standard is
express advocacy. W are not asking you to change that
standard .

And repeat ed:

[ This court] has to use the |anguage in Buckley and the

| anguage in MCFL and apply the express advocacy

standard .

64 Contrary to the repeated requests of the Board, the
majority prefers to wait for the legislature or the Elections
Board to craft a definition of express advocacy. That has
al ready been done sufficiently by the United States Suprene
Court. If the mpjority finds that definition wanting for
specificity, then it should not relegate the task of further

definition to sone other entity. Crafting a definition is the

busi ness of this court. VWhatever it chooses to do, it nobst
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certainly should not attenpt to cloak its inaction with a
pervasi ve m scharacterization of the Elections Board s argunent.
.

165 Unlike the majority, | would address the issue rather
t han dodge it. There is no need to invite the |egislature or
the Elections Board to craft a new standard because the standard
al ready exists. W need not rely on a “previously unarticul ated
test,” majority op. at 30, or an “after-the-fact effort to create
a standard of express advocacy,” mmjority op. at 28. Rat her ,
woul d acknowl edge and apply the already established standards of
express advocacy set forth in Buckley and MCFL.

66 The Buckley Court concluded that governnment could
regul ate the disclosure of contributors when the spending is
used for communications “that expressly advocate the election or
defeat of a clearly identified candidate.” Buckley, 424 U S. at
80. The Court then precisely defined the express advocacy test

as foll ows:

This reading is directed precisely to that spending
that is wunanbiguously related to the canpaign of a
particular . . . candidate. . . . 1d. at 80.

167 Buckley, of course, was a facial challenge to the
Federal Election Canpaign Act (FECA) so the Court did not have
occasion to apply its test for express advocacy at that tine.
However, in MCFL the Court was faced with, to date, its sole
opportunity to do just that.

168 In MCFL, a group incorporated to “foster respect for

human life and to defend the right to life of all human beings,
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born and unborn” produced a “Special Edition” of its newsletter
setting forth “everything you need to know to vote pro-life” in
the upcom ng Novenber el ections. MCFL, 479 U. S. at 241, 243
Though its wusual newsletter was sent to approxinmately 3,000
persons, MCFL printed over 100,000 copies of the “Special
Edition.”

169 The newsletter listed the candidates for each federa
and state office in every voting district in Mssachusetts and
i ndicated whether that candidate’s position on three 1issues
corresponded with that of MCFL. Id. at 243. Wi le over 400
candi dates were listed, only 13 had their picture included in the
“Special Edition” and all 13 were candidates whose positions
aligned entirely with that of MCFL on the issues |isted.

170 The Court determned that the “Special Edition” was
express advocacy. In doing so, the Court first noted that in
Buckl ey the Court had “concluded . . . that a finding of ‘express
advocacy’ depended upon the use of |anguage such as ‘vote for,
‘elect,’” ‘support,’ etc.” ML, 479 U.S. at 249. The Court then
stated that the “Special Edition” included “[j]Just such an

exhortation.” 1d.

The publication not only urges voters to vote for “pro-
life” candidates, but also identifies and provides
phot ogr aphs  of specific candidates fitting that
description. The Edition cannot be regarded as a nere
di scussion of public issues that by their nature raise
the nanes of certain politicians. Rat her, it provides
in effect an explicit directive: vote for these
(naned) candi dates. The fact that this nessage is
marginally less direct than “Vote for Smth” does not
change its essential nature. 1d. (enphasis added).
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171 Were Buckley the Suprenme Court’s only statenment on the
matter, | mght be nore inclined to agree with those courts that
have concluded that express advocacy requires the “magic words”
appearing in the opinion or their synonyns. However, to read
MCFL and to see how the High Court actually applied the Buckley
test, | do not believe that the test is so limted in delineating
what types of speech constitute express advocacy.

172 1f the MFL Court had seen fit to restrict the
appropriate inquiry into only the words of the “Special Edition”
it would have limted its discussion to the “dangerous” |anguage
of the flyer: “Everything you need to know to vote pro-life,”
“Vote Pro-Life,” and “No pro-life candidate can win in Novenber
w thout your vote in Septenber.” MCFL, 479 U. S, at 243.
However, the Court did not. [|d. at 249,

173 Instead, the Court noted that the flyer contained nore
than nerely words. As part of its mnmessage it contained
phot ographs of <certain pro-life candidates. Id. The Court
determined that the Buckley express advocacy test 1is not
restricted to a list of possible exanples set forth in a
footnote. Rather, the Buckl ey express advocacy test | ooks to the
essence of the advertisenent’s purpose.

174 In applying the test the Court focused on the
"essential nature" of the flyer. It noted that the flyer could
not reasonably be regarded as a “nere discussion of public
i ssues” that necessarily *“raise[s] the nanmes of certain
politicians.” 1d. The Court noted that the flyer “in effect”

provided the “explicit directive” to “vote for these (naned)
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candi dates.” Id. Finally, the Court noted that even if the
flyer’s nmessage was “marginally less direct than ‘Vote for
Smth ” its “essential nature” constituted express advocacy.

175 1In light of these witings, |I cannot conclude that the
Suprene Court intended express advocacy to be Iimted exclusively
to a narrow band of exhortative words. Instead based on the MCFL
di scussion, we are to look at the “essential nature” of the
adverti senent: Is it one that nerely discusses issues, and in
the process discusses candidates inextricably linked to those
issues, or is it one that advocates sone action for or against a
candi date but does so under the guise of discussing issues?
Utimtely, the question is whether the advertisenent is
unanbi guously advocating the election or defeat of a naned
candi date. Buckley, 424 U. S. at 80.

176 This approach, |abeling advertisenents as express
advocacy when their essential nature unm stakably advocates for
the election or defeat of a candidate, is nore congruous with the
realities of both advertising and speech. The accuracy of this
st at enment is reinforced wth even the nost superfici al
observations of advertising in general. Few advertisenents wll
directly say “Buy N ke rather than Reebok” or “Drink Maxwell
House coffee.” Be they in the print or electronic nedia,
advertisenments normally do not include a call for action or use
“magic words” to relay their nessage. Yet every reader
listener, or viewer knows that “Less filling, tastes great” is an

unanbi guous exhortation to purchase a particular type of Mller
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beer, and “They're G-r-reat!” is Tony the Tiger’s unanbi guous
appeal to buy a box of sugar-coated corn fl akes.

177 The approach delineated by the Suprene Court does not
stand for semantic shrewdness. Rat her, its approach is to | ook
at the essential nature of the advertisenent. Such an approach
does not open Pandora’ s box either, for it only applies to those
advertisenments susceptible to no other reasonable interpretation
t han advocating the election or defeat of a candidate. This does
not enconpass every attenpt at influencing the issues of debate
t hrough 1issue advertisenents. It only recognizes that those
advertisenments’ essential natures nust be on issues, not on
candi dat es.

178 Under such a standard, there can be no doubt that the
advertisenments at issue here are really “exhortation[s] to vote
for or against . . . specific candidate[s].” The essenti al
nature of these advertisenents is candi date advocacy, not issue
advocacy. These advertisenents nention issues only as a vehicle
of propping up or tearing down a particular candidate. Take away
references to the candidates and precious little, if anything,
woul d remai n of the advertisenent.

179 These advertisenents are about vilifying or venerating
a candi date; they are not about issues. There is a picture of a
candidate and a nanme of a candidate that predom nates each
adverti sement. Consi der, for exanpl e, t he foll ow ng

adverti senent sponsored by WWVC

This year, Wsconsin honeowners received their property
taxes cut by alnost 17% No thanks to Senator Alice

10
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Cl ausi ng. She voted against the |argest property tax
cut in Wsconsin history. Then d ausing voted agai nst

an additional 36 mllion dollars for school s%right in
her own district. Alice d ausing. Li beral on
Taxes . . . Wong on education. Call Senator d ausing.
Tell her to stop voting with those Madison |iberals.

180 While issues such as taxes and educati on were di scussed
in the advertisenent, they could not reasonably be considered the
advertisenment’s essential nature. Rat her, the essential nature
of this advertisenent was a directive to the public to vote
against Senator Clausing in the upcomng election. | t
unanbi guously advocates the defeat of a nanmed candi date. See
Buckl ey, 424 U.S. at 80.

181 WMC al so sponsored the foll ow ng adverti senent:

What has Gary Drzew ecki done for Northeast Wsconsin?

Honeowners wll see their property taxes cut by an
average of 11.5% Qur children’s schools wll receive
mllions in additional state aid. And taxpayers wll
get spending controls on |ocal governnent. Lower
t axes, | ess spending, better schools. It’s a record we
can all be proud of. Call Gary Drzew ecki and tell him
t hanks.

Agai n taxes, education, and spending were issues nentioned in
this advertisenent. However, it is unreasonable to consider the
essential nature of this ad to be anything other than express
advocacy for the candidate. This was clearly not a “nere
di scussion of public issues” that necessarily “raise[d] the names
of certain politicians.” MCFL, 479 U S. at 249. Wile a
directive to call a candidate and thank him may be “marginally
less direct than ‘Vote for Smth,”” its essential nature is

nonet hel ess express advocacy.

11
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182 Finally | address the concurrence of Justice Bablitch

| am perplexed by the “half loaf is better than no |oaf”
analysis. | submt that whether we are left wwth a half loaf, a
whol e |l oaf, or no |loaf at all should not drive our |egal analysis
and conclusions. Qur job is to interpret and apply the | aw based
on | egal precedents, reason, and commobn sense. | agree with the
concurrence as it addresses the essence of this case but disagree
wth its bottomline approach.

83 Such an approach underm nes rather than achieves the
expressed goals of the concurrence. As noted at the outset the
majority and dissent are in agreenent that no particular nmagic
words are necessary for a comunication to constitute express
advocacy, that the contextual setting may assist in the
consideration of whether an ad is express advocacy, and that
Buckley and MCFL constitute the only authority which binds
W sconsin courts on the issue.

184 We should decide those issues as to which we agree
acknowl edge a divided court on the remaining issues, and remand
the case to the court of appeals for a decision on the issues
that divide us. The court of appeals nmay then apply the standard
al ready defined by Buckley and MCFL and adopted by the majority.

By joining the majority’s mandate but endorsing the dissent’s
rational e, the concurrence effectively elimnates the possibility
that the standard will ever be applied in this case.

185 Additionally, although the concurrence asserts that its
decision is driven by a desire to get a speedy answer, the route

that it has chosen wll delay rather than achieve a pronpt
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resol ution. The concurrence invites the Elections Board or the
| egislature to establish rules, a time-consum ng venture that
they m ght not undert ake. Most assuredly, any rules would be
chal | enged and again the issue would end up before us to decide.

The path espoused by the concurrence results only in further

del ay.

186 | end where | began. The majority errs in its attenpt
to have it both ways. It upholds the law but then turns around
and declines to enforce it. It was required this day to choose
which path it wshed to follow apply the express advocacy

standard defined by the Suprene Court or, if that standard is too
vague, craft a better standard instead. It chose to do neither

| would have followed the Suprene Court’s |ead and assessed
these advertisenents wunder the essential nature standard of
Buckley and MCFL. Because wunder such a standard these
advertisenments are express advocacy, | respectfully dissent.

187 | am authorized to state that CH EF JUSTI CE SH RLEY S.

ABRAHANMSON j oi ns this opinion.
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